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RECENT DECISIONS 265 

Taxation: Inheritance Tax: Inclusion of a Prior Gift in Comput- 
ing the Tax Rate on a Subsequent Legacy — A mother in 1908 made a 
gift of $850,300 to her son vesting complete title. The gift was taxable by 
the inheritance tax act of 1905. By her will, effective at her death in 1916, 
she bequeathed additional property of the value of $146,773 to the same son. 
At the time of the second transfer the act of 1913, as amended in 1915, was 
in effect, which imposed a higher tax rate than the act of 1905. Neither 
the act of 1905 nor that of 1913, as amended in 1915, in express terms 
directed the addition of the two transfers in computing the tax rate. Held 
(on rehearing in the Supreme Court) : that the gift and the legacy con- 
stituted two distinct entities, taxable separately, with complete separate 
exemptions, and that the prior gift could not be taken into consideration in 
computing the rate of tax on the legacy. Estate of Potter (Feb. 2, 1922) 
63 Cal. Dec. 141. 

The decision on rehearing reverses the previous holding of the court (61 
Cal. Dec. 273), questioned in 9 California Law Review, 510, and reaches a 
more logical result in view of the previous inheritance tax cases in this 
state. The legislature is powerless to increase the taxation on a past trans- 
fer. Hunt v. Wicht (1917) 174 Cal. 205, 162 Pac. 639, L. R. A. 1917C 761; 
Estate of Felton (1917) 176 Cal. 663, 169 Pac. 392; Chambers v. Gibb (1921) 
61 Cal. Dec. 790, 198 Pac. 1032. The tax on the gift was therefore unalter- 
able. The chief question in the principal case was whether the legislature 
intended under the later acts to include the value of the gift in estimating 
the tax rate on the subsequent legacy. That the legislature has power to 
take such prior gifts into consideration and require the addition of all trans- 
fers between the same donor and donee to be regarded as one succession is 
undoubted. But was such the legislative intention? The act of 1913, as 
amended in 1915, is not explicit on the point. In the construction of tax 
statutes every intendment is in favor of the taxpayer. Connelly v. San 
Francisco (1912) 164 Cal. 101, 127 Pac. 834; Lewis' Sutherland on Statutory 
Construction, 537; 1 Cooley on Taxation, 453. Furthermore, the enact- 
ment in 1917 (Cal. Stats. 1917, p. 883) of an express proyision requiring 
the addition of several transfers between the same donor and donee in com- 
puting the tax indicates doubt as to their addition under prior acts. U. S. 
v. Field (1921) 255 U. S. 257, 65 L. Ed. 335, 41 Sup. Ct. Rep. 256. Such con- 
siderations fortify the position taken by the majority opinion in the instant 
case. The divergent opinions presented neatly reflect the hopeless task of the 
court in construing ambiguous and fragmentary legislation, and most inheri- 
tance tax difficulties root in this same evil. The inheritance tax innovation 
is as yet too novel to be thoroughly understood in all its ramifications and 
it is not to be expected that the legislature could omnisciently provide for 
every possible situation by any a priori scheme. Inheritance tax law is still in 
process of building on the trial-and-error method. At every session the 
legislature apparently must "shatter it to bits and remould it nearer to the 
heart's desire." But in view of the fact that the inheritance tax is purely 
a creature of legislation, and considering also the almost unlimited power, 
constitutionally, of the legislature in this field, the burden should be on it 
to make its intention clear. The court should not by implication increase 
the "high cost of dying." 



